
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

RITNER NESBITT, and PATRICIA 
NESBITT, 

P l a i n t i f f s , 

V. 

COBB COUNTY, GEORGIA, 

Defendant. 

CIVIL ACTION NO. 
l:13-CV-881-ODE 

ORDER 

Th i s s u i t f o r d e c l a r a t o r y judgment and i n j u n c t i v e r e l i e f i s 

b e f o r e t h e Court on t h e p a r t i e s ' a f f i r m a t i v e b r i e f s , responses and 

r e p l i e s [Docs. 13, 14-2, 18, 20, 2 1 ] . For t h e reasons s e t f o r t h 

below, t h e Court concludes t h a t O f f i c i a l Code o f Cobb County 

§ 134-273 i s n o t preempted on i t s face o r i n i t s a p p l i c a t i o n t o 

R i t n e r and P a t r i c i a N e s b i t t ( c o l l e c t i v e l y " N e s b i t t s " o r 

" P l a i n t i f f s " ) by 4 7 C.F.R. § 97.15 and F e d e r a l Communications  

Commission Memorandum O p i n i o n and Order PRB-1, 101 F.C.C. 2d 952 

(1985) ("PRB-1"). 

I . Background 

The p a r t i e s agree t h a t t h i s case s h o u l d be deci d e d upon t h e 

a d m i n i s t r a t i v e r e c o r d [Doc. 13 a t 3] . ̂  T h e r e f o r e , t he Court draws 

t h e f o l l o w i n g f a c t s from t h e a d m i n i s t r a t i v e r e c o r d f i l e d by Cobb 

County ("the County" o r "Defendant"), 

-While t h i s s tatement i s o n l y c o n t a i n e d i n t h e County's 
a f f i r m a t i v e b r i e f , P l a i n t i f f s d i d n o t ob j e c t o r r a i s e i s s u e w i t h 
t h i s s t a t e m e n t i n t h e i r response [see Doc. 1 8 ] . 
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A, Cobb County Code 

The O f f i c i a l Code o f Cobb County § 134-274 s t a t e s t h a t "no 

antenna o r s a t e l l i t e t e l e v i s i o n antenna o r d i s h s h a l l be e r e c t e d , 

c o n s t r u c t e d , m a i n t a i n e d o r o p e r a t e d except i n conformance w i t h t h e 

f o l l o w i n g r e g u l a t i o n s . " I n r e l e v a n t p a r t , § 134-274 r e s t r i c t s 

r a d i o antennas t o "35 f e e t i n h e i g h t w i t h o u t compliance w i t h t h e 

sta n d a r d s c o n t a i n e d i n s e c t i o n 134-273." O f f i c i a l Code o f Cobb 

County § 134-274(3) (b) . 

S e c t i o n 134-273 p r o v i d e s t h a t landowners must seek a s p e c i a l 

l a n d use p e r m i t t o b u i l d antennas i n excess o f 35 f e e t i n h e i g h t . 

I d . § 134-273 (2) . As p a r t o f t h e s p e c i a l l a n d use p e r m i t 

a p p l i c a t i o n , t h e Code r e q u i r e s t h e a p p l i c a n t t o meet c e r t a i n s e t 

back and s a f e t y r e q u i r e m e n t s , t o p r o v i d e evidence o f the need f o r 

t h e tower, and address a number o f o t h e r c o n s i d e r a t i o n s . I d . 

'"^Applicants must address t h e f o l l o w i n g t w e n t y c o n s i d e r a t i o n s : 
(1) t h e p r o x i m i t y o f t h e tower t o o f f s i t e r e s i d e n t i a l s t r u c t u r e s 
and r e s i d e n t i a l areas; (2) t h e tower's e f f e c t on p r o p e r t y owners 
o r p o t e n t i a l p u r c h a s e r s o f nearby o r a d j a c e n t r e s i d e n t i a l l y zoned 
p r o p e r t i e s ; (3) t h e h e i g h t and species o f s u r r o u n d i n g t r e e s and 
f o l i a g e ; (4) t h e h e i g h t o f e x i s t i n g s t r u c t u r e s ; (5) t h e a e s t h e t i c 
d e s i g n o f t h e tower i n r e l a t i o n t o r e d u c i n g o r e l i m i n a t i n g v i s u a l 
o b t r u s i v e n e s s t o t h e s u r r o u n d i n g area; (6) t h e impact o f t h e 
proposed tower upon t h e s c e n i c views and v i s u a l q u a l i t y o f t h e 
area; (7) whether t h e r e w i l l be a s i g n i f i c a n t adverse e f f e c t on 
the n e i g h b o r h o o d o r area i n which t h e proposed use w i l l be 
l o c a t e d ; (8) whether t h e use i s o t h e r w i s e c o m p a t i b l e w i t h t h e 
neighborhood; (9) whether t h e use proposed w i l l r e s u l t i n a 
nuisance as d e f i n e d under s t a t e law; (10) whether q u i e t enjoyment 
o f s u r r o u n d i n g p r o p e r t y w i l l be a d v e r s e l y a f f e c t e d ; (11) whether 
p r o p e r t y v a l u e s o f s u r r o u n d i n g p r o p e r t y w i l l be a d v e r s e l y 
a f f e c t e d ; (12) whether adequate p r o v i s i o n s a re made f o r p a r k i n g 
and t r a f f i c c o n s i d e r a t i o n s ; (13) whether t h e s i t e o r i n t e n s i t y o f 
the use i s a p p r o p r i a t e ; (14) whether s p e c i a l o r unique c o n d i t i o n s 
overcome t h e bo a r d o f commissioners' g e n e r a l p r e s u m p t i o n t h a t 
r e s i d e n t i a l neighborhoods s h o u l d n o t a l l o w non-compatible business 
uses; (15) whether adequate p r o v i s i o n s are made r e g a r d i n g hours o f 
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§ 134-273 (3) . However, t h e Code exempts from the p e r m i t 

r e q u i r e m e n t "a s i n g l e antenna under 70 f e e t i n h e i g h t owned and 

o p e r a t e d by a f e d e r a l l y l i c e n s e d amateur r a d i o s t a t i o n o p e r a t o r . " 

I d . § 134-273 (6) (a) . The Code a l s o c l e a r l y contemplates t h e 

p o s s i b l e a p p r o v a l o f antennas i n excess o f 70 f e e t . I d . § 134-

273 (3) (a) (1) ( " A l l towers and antennas i n excess o f 70 f e e t must 

be s e t back a d i s t a n c e equal t o t h e f u l l h e i g h t o f t h e tower from 

any a d j o i n i n g r e s i d e n t i a l p a r c e l boundary o r as s a f e t y concerns 

may d i c t a t e . " ) . 

B, The Nesbitts' Tower & Special Land Use Permit 
Application 

P a t r i c i a N e s b i t t ( " P a t r i c i a " ) owns an a p p r o x i m a t e l y 4.5 acre 

l o t a t 4955 B u r n t H i c k o r y Road i n u n i n c o r p o r a t e d Cobb County on 

which she and her husband, R i t n e r N e s b i t t { " R i t n e r " ) , l i v e [Record 

("R.") a t 42] . R i t n e r has been i n v o l v e d i n amateur r a d i o f o r more 

th a n f i f t y y e a r s and h o l d s an amateur e x t r a c l a s s l i c e n s e from t h e 

Fe d e r a l Communications Commission ("FCC") [ I d . a t 59-60]. To 

f u r t h e r R i t n e r ' s amateur r a d i o a c t i v i t i e s . P l a i n t i f f s c o n s t r u c t e d 

t h r e e r a d i o towers on t h e i r p r o p e r t y , one a t 7 0 f e e t h i g h , and two 

a t 25 f e e t h i g h [ I d . a t 4 1 ] . 

A t some p o i n t p r i o r t o t h e summer o f 2012, P l a i n t i f f s a l s o 

c o n s t r u c t e d a 140 f o o t h i g h antenna tower on t h e i r p r o p e r t y , which 

o p e r a t i o n ; (16) whether adequate c o n t r o l s and l i m i t s are p l a c e d on 
commercial and business d e l i v e r i e s ; (17) whether adequate 
landscape p l a n s a r e i n c o r p o r a t e d t o ensure a p p r o p r i a t e t r a n s i t i o n ; 
(18) whether t h e p u b l i c h e a l t h , s a f e t y , w e l f a r e o r moral concerns 
o f t h e s u r r o u n d i n g neighborhood w i l l be a d v e r s e l y a f f e c t e d ; (19) 
whether t h e a p p l i c a t i o n complies w i t h any a p p l i c a b l e s p e c i f i c 
r e q u i r e m e n t s ; (20) whether t h e a p p l i c a n t has p r o v i d e d s u f f i c i e n t 
i n f o r m a t i o n t o a l l o w a f u l l c o n s i d e r a t i o n o f a l l r e l e v a n t f a c t o r s . 
O f f i c i a l Code o f Cobb County §§ 134-37(e), 134-273(m). 
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became t h e s u b j e c t o f a Cobb County Code Enforcement D i v i s i o n 

a c t i o n [ I d . a t 13, 1 9 2 ] . P l a i n t i f f s ' p r o p e r t y i s zoned R-80 [ I d . 

a t 42] , w h i c h does n o t p e r m i t i n d u s t r i a l o r commercial uses and 

r e q u i r e s owners t o conform w i t h t h e r e q u i r e m e n t s o f § 134-274 o f 

the O f f i c i a l Code o f Cobb County [ I d . a t 173-81]. 

On J u l y 5, 2012, R i t n e r f i l e d f o r a s p e c i a l l a n d use p e r m i t 

s e e k i n g p e r m i s s i o n t o c o n s t r u c t t h e 140 f o o t tower t h a t a l r e a d y 

e x i s t e d on h i s p r o p e r t y [ I d . a t 42] . W i t h h i s a p p l i c a t i o n , R i t n e r 

a l s o s u b m i t t e d a r e p o r t p r e p a r e d by Dennis G. Egan^ ("Egan") o f 

Marlborough, Massachusetts [Doc. 1-6 a t 1] .* Egan's r e p o r t 

compared t h e e f f e c t i v e n e s s o f communications t o A u s t r a l i a u s i n g 

antenna h e i g h t s o f 35 and 140 f e e t [ I d . a t 2] . The r e p o r t 

concluded t h a t " the 1 4 0 - f o o t s t r u c t u r e t o s u p p o r t the antenna 

system m a r g i n a l l y meets t h e need f o r r e l i a b l e communications t o 

A u s t r a l i a on 14MHz. . . . Lowering t h e antenna t o 3 5 f e e t does n o t 

meet Mr. N e s b i t t ' s needs" [ I d . a t 9] . The r e p o r t does not analyze 

t h e e f f e c t i v e n e s s o f any o t h e r h e i g h t o f antenna. 

The County s t a f f r eviewed R i t n e r ' s r e q u e s t and recommended 

d e n i a l o f t h e a p p l i c a t i o n as t h e r e s u l t o f a code enforcement 

a c t i o n [ I d . a t 192-194] . On October 2, 2013, t h e a p p l i c a t i o n was 

t h e n heard by t h e P l a n n i n g Commission [ I d . a t 197] . At t h e 

^Egan has a b a c h e l o r ' s degree i n mathematics and computer 
s c i e n c e and i s a r e t i r e d U n i t e d S t a t e s p o s t a l employee [Doc. 1-6 
a t 3] . Egan has been an amateur r a d i o o p e r a t o r s i n c e 1969 and has 
e x p e r i e n c e p e r f o r m i n g antenna system s i m u l a t i o n s [ I d . ] . 

•'For whatever reason, Egan's r e p o r t was n o t i n c l u d e d i n t h e 
Cobb County a d m i n i s t r a t i v e r e c o r d . However, b o t h p a r t i e s agree 
t h a t Egan's r e p o r t does c o n s t i t u t e p a r t o f R i t n e r ' s a p p l i c a t i o n as 
i t was s u b m i t t e d t o t h e County. T h e r e f o r e , t h e Court w i l l 
c o n s i d e r t h e r e p o r t i n i t s a n a l y s i s . 
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P l a n n i n g Commission h e a r i n g , P l a i n t i f f s addressed t h e n e c e s s i t y of 

t h e 140 f o o t tower, s t a t i n g t h a t t h e e x i s t i n g 70 f o o t tower was 

o n l y u s a b l e f o r f r e q u e n c i e s j u s t above t h e AM commercial r a d i o 

spectrum [ I d . a t DVD 1] . ̂  P l a i n t i f f s f u r t h e r argued t h a t t h e 

h e i g h t was necessary t o get near t h e t r e e t o p s t o c r e a t e an 

e f f e c t i v e s i g n a l [ I d . ] . T u r n i n g t o t h e a l t e r n a t i v e o f s t a c k i n g 

antennas t o i n c r e a s e t h e range o f t h e r a d i o s i g n a l s , P l a i n t i f f s 

argued t h a t t h e c u r r e n t antennas are n o t s t r u c t u r a l l y r a t e d f o r 

such a d d i t i o n a l w e i g h t [ I d . ] . P l a i n t i f f s a l s o expressed t h e i r 

w i l l i n g n e s s t o accept reasonable s c r e e n i n g r e q u i r e m e n t s t o a v o i d 

n e i g h b o r s s e e i n g t h e antenna as an "eyesore" [ I d . 1 . 

When asked why P l a i n t i f f s had i n t e n t i o n a l l y i g n o r e d County 

law by b u i l d i n g t h e tower w i t h o u t s e e k i n g a p e r m i t , P l a i n t i f f s 

responded t h a t t h e y t h o u g h t t h e i r antenna was excepted under t h e 

FCC PRB-1 o p i n i o n [ I d . ] . The County A t t o r n e y o p i n e d t h a t t h e 

tower must comply w i t h l o c a l o r d i n a n c e s because PRB-1 r e q u i r e s a 

b a l a n c i n g a c t between amateur r a d i o needs and l o c a l a u t h o r i t y 

[ I d ^ ] . 

P l a n n i n g Commissioner Hovey expressed concern r e g a r d i n g t h e 

e f f e c t on nearby and a d j a c e n t homeowners who can see the tower 

from t h e i r p r o p e r t y [ I d . 1 . Commissioner Hovey a l s o r e f e r e n c e d 

t h a t 70 f e e t was "the max" f o r antenna h e i g h t under t h e ordinance 

and t h a t such a h e i g h t r e q u i r e d a s p e c i a l l a n d use p e r m i t as w e l l 

[ I d . ] . Commissioner T r o m b e t t i suggested t h a t P l a i n t i f f s 

"'Also i n c l u d e d i n t h e County's a d m i n i s t r a t i v e r e c o r d was a 
DVD r e c o r d i n g o f t h e P l a n n i n g Commission h e a r i n g (DVD I ) and o f 
t h e two Board o f Commissioners meetings (DVDs I I & I I I , 
r e s p e c t i v e l y ) . 
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i n v e s t i g a t e ways t o m i t i g a t e t h e v i s u a l impact, e i t h e r t h r o u g h 

l a n d s c a p i n g o r p o s s i b l y l o w e r i n g t h e tower [ I d . ] . U l t i m a t e l y , 

P l a i n t i f f s ' a p p l i c a t i o n was d e n i e d unanimously [ I d . a t 197] . 

I n response t o P l a i n t i f f s ' r a i s i n g t h e i s s u e o f PRB-1, t h e 

County sought an o p i n i o n from CityScape C o n s u l t a n t s r e g a r d i n g t h e 

p r e e m p t i v e e f f e c t o f t h e FCC o p i n i o n [ I d . a t 94] . CityScape 

C o n s u l t a n t s o p i n e d t h a t "the l i m i t e d f e d e r a l p r e e m p t i o n embodied 

i n PRB-1 would n o t p r e c l u d e Cobb County from p r o c e s s i n g t h i s 

a p p l i c a t i o n i n accordance w i t h i t s e x i s t i n g w i r e l e s s 

communications r e g u l a t i o n s " [ I d . a t 94-97] . To a i d t h e County i n 

i t s d e t e r m i n a t i o n , photographs were a l s o t a k e n from t h e p r o p e r t y 

of t h e P l a i n t i f f s ' s o u t h e r n n e i g h b o r , Ms. S i c i l i a n o , which showed 

th e s i z e and v i s u a l impact o f t h e tower [ I d . a t 54-55]. 

The County a l s o r e t a i n e d R i c h a r d Edwards^ ("Edwards") o f 

CityScape C o n s u l t a n t s t o analyze t h e Egan r e p o r t i n c l u d e d w i t h 

R i t n e r ' s a p p l i c a t i o n [ I d . a t 1-11] . Edwards s t a t e d t h a t Egan's 

t e c h n o l o g i c a l c o n c l u s i o n s were reasonable [ I d . a t 3] . Edwards 

a l s o d e t e r m i n e d t h a t i t would be re a s o n a b l e f o r t h e r e t o be 

d i f f i c u l t i e s communicating t o such a d i s t a n t l o c a t i o n [ I d . ] . 

Edwards n o t e d t h a t Egan f a i l e d t o anal y z e a l t e r n a t i v e s f o r s i g n a l 

improvement, such as o t h e r antenna t y p e s , s t a c k i n g antennas, and 

h i g h e r t r a n s m i t t e r power [ I d . ] . Edwards r e f e r e n c e d t he PRB-1 

O p i n i o n a t i s s u e i n t h i s l a w s u i t and o p i n e d t h a t t h e o p i n i o n 

s h o u l d be i n t e g r a t e d i n t o a l l l o c a l z o n i n g o r d i n a n c e s [ I d . a t 4] . 

^Edwards has f o r t y - f i v e y e a r s ' e x p e r i e n c e i n w i r e l e s s r a d i o 
f r e q u e n c y e n g i n e e r i n g and has been t h e f r e q u e n c y c o o r d i n a t o r f o r 
t h e s t a t e o f Georgia [R. a t 11] . Edwards i s q u a l i f i e d t o p r a c t i c e 
b e f o r e t h e FCC and has designed and c o n s t r u c t e d r a d i o f a c i l i t i e s 
a c r o ss t h e n a t i o n [ I d . ] . 
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However, Edwards o p i n e d t h a t t h e County's r e g u l a t i o n s were 

c o n s i s t e n t w i t h t h o s e developed f o r o t h e r communities i n 

c o n s u l t a t i o n w i t h t h e n a t i o n a l a s s o c i a t i o n o f amateur r a d i o 

o p e r a t o r s [ I d . 1 . 

The m a t t e r was heard and u l t i m a t e l y d e c i d e d by the Board o f 

Commissioners on December 18, 2012 [ I d . a t 200] . P l a i n t i f f s 

p r e s e n t e d much t h e same argument as t h e y had t o the P l a n n i n g 

Commission [ I d . a t DVD 2 ] . However, P l a i n t i f f s d i d expand upon 

t h e i r r e l i a n c e on PRB-1. They argued t h a t PRB-1 r e q u i r e s t h e 

"minimum p r a c t i c a b l e r e g u l a t i o n , " w h i c h t h e Cobb ordinance was 

n o t , and t h a t t h e County "make a reasonable accommodation," which 

t h e y argued had n o t o c c u r r e d as t h e County never suggested 

a l t e r n a t i v e s a s i d e from removing t h e tower [ I d . ] . P l a i n t i f f s a l s o 

p r e s e n t e d evidence o f t h e tower's s a f e t y , s t a t i n g t h a t t h e tower 

was more t h a n i t s h e i g h t away from t h e p r o p e r t y l i n e and n o t 

l o c a t e d near any r e s i d e n c e s [ I d . ] . 

Ms. S i c i l i a n o , t h e N e s b i t t s ' s o u t h e r n n e i g h b o r , spoke i n 

o p p o s i t i o n t o t h e tower [ I d . 1 . She s t a t e d t h a t she and t h e o t h e r 

n e i g h b o r t o t h e s o u t h of P e t i t i o n e r ' s p r o p e r t y o b j e c t e d t o t h e 

antenna because i t was u n s i g h t l y . She f u r t h e r expressed a concern 

t h a t , s h o u l d t h e tower f a l l , i t may snag a t r e e and cause t h e t r e e 

t o come down on her p r o p e r t y [ I d . ] . 

Commissioner Goreham t h e n moved t o deny t h e s p e c i a l l a n d use 

p e r m i t a p p l i c a t i o n and gave a reasoned e x p l a n a t i o n f o r t he motion, 

a d d r e s s i n g f i f t e e n o f t h e c o n s i d e r a t i o n s l i s t e d i n t h e County Code 

[ I d . 1 . D u r i n g her e x p l a n a t i o n . Commissioner Goreham s t a t e d t h e 

maximum h e i g h t f o r an amateur r a d i o antenna was 70 f e e t [ I d . 1 . 

The Board o f Commissioners v o t e d unanimously t o deny t h e s p e c i a l 
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l a n d use p e r m i t and d i r e c t e d t he County A t t o r n e y t o prepare a 

w r i t t e n d e c i s i o n r e g a r d i n g t h e d e n i a l [ I d . ] . 

The County's w r i t t e n d e c i s i o n addressed t h e same f i f t e e n 

f a c t o r s as Commissioner Goreham's m o t i o n and concluded t h a t none 

weighed i n f a v o r o f a p p r o v i n g t h e s p e c i a l l a n d use p e r m i t [ I d . a t 

202-211] . The County determined t h a t t h e h e i g h t o f the tower 

would i n t e r f e r e w i t h t h e viewshed o f t h e a d j a c e n t resi d e n c e s and 

r i s e t o t h e l e v e l o f a nuisance [ I d . a t 206] . The County a l s o 

found t h a t p r o p e r t y v a l u e s i n t h e ar e a would be n e g a t i v e l y 

a f f e c t e d [ I d . ] . The County a l s o expressed concerns t h a t t he tower 

may n o t be s t r u c t u r a l l y s a f e because i t had n o t been s u b j e c t e d t o 

b u i l d i n g i n s p e c t i o n [ I d . a t 2 08] . The County a l s o found t h a t 

P l a i n t i f f s had f a i l e d t o p r e s e n t s u f f i c i e n t evidence as t o why a 

tower o f t h i s h e i g h t i s needed [ I d . a t 209] . The w r i t t e n d e c i s i o n 

was adopted unanimously by the Board o f Commissioners on 

February 19, 2013 [ I d . a t 201] . 

C. Procedural History 

P l a i n t i f f s i n i t i a t e d t h e i n s t a n t s u i t on March 20, 2013, 

c l a i m i n g t h a t t h e O f f i c i a l Code o f Cobb County § 134-273 i s 

preempted by PRB-1 on i t s face and as a p p l i e d t o P l a i n t i f f s 

[ C omplaint, Doc. 1] . P l a i n t i f f s seek d e c l a r a t o r y j udgment o f such 

p r e e m p t i o n , an i n j u n c t i o n p r e v e n t i n g t h e enforcement of t h e 

County's d e c i s i o n t o t a k e down t h e antenna, and a w r i t o f mandamus 

r e q u i r i n g t h e County t o i s s u e P l a i n t i f f s t h e s p e c i a l l a n d use 

p e r m i t [ I d . a t 1 2 ] . 

On August 20, 2013, a Consent Order was e n t e r e d r e q u i r i n g t h e 

County's a d m i n i s t r a t i v e r e c o r d t o be f i l e d w i t h t h i s Court and 

i n s t r u c t i n g t h e p a r t i e s t o f i l e a f f i r m a t i v e b r i e f s s u p p o r t i n g 
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t h e i r arguments [Doc. 9] . The Court now c o n s i d e r s P l a i n t i f f s ' 

A f f i r m a t i v e B r i e f [Doc. 1 4 - 2 ] , Cobb County's A f f i r m a t i v e B r i e f 

[Doc. 13] , P l a i n t i f f s ' response i n o p p o s i t i o n t o t h e County' s 

b r i e f [Doc. 18] , Cobb County's r e p l y i n s u p p o r t [Doc. 18] , and 

what t h e Court c o n s t r u e s t o be P l a i n t i f f s ' s u r - r e p l y i n o p p o s i t i o n 

t o t h e County's b r i e f [Doc. 21] . 

I I . S u biect Matter J u r i s d i c t i o n 

The Court f i r s t addresses t h e i s s u e o f s u b j e c t m a t t e r 

j u r i s d i c t i o n , as t h i s case concerns t h e d e c i s i o n o f a l o c a l county 

b o a r d based on l o c a l c o unty o r d i n a n c e s . 

O r d i n a r i l y t h e defense o f f e d e r a l p r e e m p t i o n t o a s t a t e law 

c l a i m does n o t c r e a t e f e d e r a l q u e s t i o n j u r i s d i c t i o n . Metro. L i f e 

I n s . Co. V. T a y l o r . 481 U.S. 58, 63 (1987). However, 

[a] p l a i n t i f f who seeks i n j u n c t i v e r e l i e f from s t a t e 
r e g u l a t i o n , on t h e ground t h a t such r e g u l a t i o n i s 
pre-empted by a f e d e r a l s t a t u t e w hich, by v i r t u e o f t h e 
Supremacy Clause o f t h e C o n s t i t u t i o n , must p r e v a i l , t hus 
p r e s e n t s a f e d e r a l q u e s t i o n which t h e f e d e r a l c o u r t s 
have j u r i s d i c t i o n under 28 U.S.C. § 1331 t o r e s o l v e . 

Shaw V. D e l t a A i r L i n e s . I n c . , 463 U.S. 85, 96 n. 14 (1983) . 

" P a r t i e s s u b j e c t t o c o n f l i c t i n g s t a t e and f e d e r a l r e g u l a t o r y 

schemes . . . have a c l e a r i n t e r e s t i n s o r t i n g o u t t h e scope o f 

each government's a u t h o r i t y , e s p e c i a l l y where t h e y face a t h r e a t 

o f l i a b i l i t y i f t h e a p p l i c a t i o n o f f e d e r a l law i s not q u i c k l y made 

c l e a r . " F r a n c h i s e Tax Bd. v. Constr. L a b o r e r s V a c a t i o n T r u s t , 463 

U.S. 1, 21 n.23 (1983) . 

T h e r e f o r e , because P l a i n t i f f s seek t o e n j o i n t h e e x e r c i s e o f 

t h e County's r e g u l a t o r y a u t h o r i t y w h i c h P l a i n t i f f s c l a i m i s 

preempted by f e d e r a l r e g u l a t i o n PRB-1, t h i s Court has j u r i s d i c t i o n 

p u r s u a n t t o 28 U.S.C. § 1331 t o hear t h i s s u i t . 
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I l l . D i s c u s s i o n 

A. Standard of Review 

The i s s u e c u r r e n t l y b e f o r e t h e Court i s whether Cobb County's 

o r d i n a n c e s a r e preempted by PRB-1 on t h e i r f a c e and/or as a p p l i e d 

by t h e County. I n t h e i r Consent Order r e q u i r i n g t h e f i l i n g o f 

a f f i r m a t i v e b r i e f s , t h e p a r t i e s f a i l e d t o s p e c i f y what s t a n d a r d o f 

r e v i e w a p p l i e s t o t h e Court's c o n s i d e r a t i o n o f these b r i e f s [Docs. 

9, 11] . F u r t h e r , t h e p a r t i e s appear now t o d i s a g r e e as t o what 

s t a n d a r d s h o u l d a p p l y [Doc. 13 a t 12 ( s u b s t a n t i a l evidence r e v i e w 

a p p l i e d ) ; Doc. 14-2 a t 8 (summary j udgment s t a n d a r d a p p l i e d ) ] . 

The Court f i n d s t h a t t h e summary j udgment s t a n d a r d i s most 

a p p r o p r i a t e i n t h i s i n s t a n c e . Summary j udgment i s a p p r o p r i a t e 

when t h e r e a r e no d i s p u t e d q u e s t i o n s o f f a c t and a moving p a r t y i s 

e n t i t l e d t o j udgment as a m a t t e r o f law. Fed. R. Civ. P. 56. The 

q u e s t i o n o f whether f e d e r a l law preempts a l o c a l law i s a q u e s t i o n 

o f law a p p r o p r i a t e f o r r e s o l u t i o n by summary j udgment. Lacey v. 

L o r i l l a r d Tobacco Co. . 956 F. Supp. 956, 958 (N.D. A l a . 1997) . No 

f u r t h e r d i s c o v e r y i s needed i n t h i s case because t h e p a r t i e s have 

agreed t o r e l y upon t h e a d m i n i s t r a t i v e r e c o r d . F u r t h e r , due t o 

t h i s r e l i a n c e on t h e a d m i n i s t r a t i v e r e c o r d , t h e r e are no d i s p u t e d 

i s s u e s o f m a t e r i a l f a c t . 

B. Analysis 

The Supremacy Clause o f A r t i c l e V I o f t h e U n i t e d S t a t e s 

C o n s t i t u t i o n p r o v i d e s t h e f e d e r a l government w i t h t h e power t o 

preempt s t a t e and l o c a l laws. La. Pub. Serv. Comm'n v. FCC, 476 

U.S. 355, 368 (1986). Preemption i s n o t l i m i t e d t o the a c t s o f 

Congress; an a d m i n i s t r a t i v e agency a c t i n g w i t h i n t h e boundaries o f 
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i t s a u t h o r i t y may d i s p l a c e s t a t e and l o c a l law. H i l l s b o r o u g h 

Cnty. V. Automated Med. Labs., I n c . , 471 U.S. 707, 713 (1985). 

PRB-1 imposed a " l i m i t e d p r e e m p t i o n p o l i c y " on s t a t e and 

l o c a l r e g u l a t i o n s which a d v e r s e l y a f f e c t amateur r a d i o o p e r a t o r s . 

PRB-1. 101 F.C.C. 2d 952, 960 (1985) . Speaking d i r e c t l y t o 

antenna h e i g h t , PRB-1 s t a t e d i n r e l e v a n t p a r t : 

Because amateur s t a t i o n communications a re o n l y as 
e f f e c t i v e as t h e antennas employed, antenna h e i g h t 
r e s t r i c t i o n s d i r e c t l y a f f e c t t h e e f f e c t i v e n e s s of 
amateur communications. Some amateur antenna 
c o n f i g u r a t i o n s r e q u i r e more s u b s t a n t i a l i n s t a l l a t i o n s 
t h a n o t h e r s i f t h e y are t o p r o v i d e t h e amateur o p e r a t o r 
w i t h t h e communications t h a t he/she d e s i r e s t o engage 
i n . . . .We w i l l n o t , however, s p e c i f y any p a r t i c u l a r 
h e i g h t l i m i t a t i o n below which a l o c a l government may not 
r e g u l a t e , nor w i l l we suggest t h e p r e c i s e language t h a t 
must be c o n t a i n e d i n l o c a l o r d i n a n c e s , such as 
mechanisms f o r s p e c i a l e x c e p t i o n s , v a r i a n c e s , o r 
c o n d i t i o n a l use p e r m i t s . N e v e r t h e l e s s , l o c a l 
r e g u l a t i o n s which i n v o l v e placement, s c r e e n i n g , o r 
h e i g h t o f antennas based on h e a l t h , s a f e t y , o r a e s t h e t i c 
c o n s i d e r a t i o n s must be c r a f t e d t o accommodate reasonably 
amateur communications, and t o r e p r e s e n t t h e minimum 
p r a c t i c a b l e r e g u l a t i o n t o ac c o m p l i s h t h e l o c a l 
a u t h o r i t y ' s l e g i t i m a t e purpose. 

I d . PRB-1 has been c o d i f i e d a t 4 7 C.F.R. § 97.15, which s t a t e s 

t h a t " [ s ] t a t e and l o c a l r e g u l a t i o n o f a s t a t i o n antenna s t r u c t u r e 

must n o t p r e c l u d e amateur s e r v i c e communications." 

4 7 C.F.R. § 97.15 (b) . The r e g u l a t i o n a l s o r e q u i r e s l o c a l 

o r d i n a n c e s t o "reasonably accommodate such communications and 

. . . c o n s t i t u t e t h e minimum p r a c t i c a b l e r e g u l a t i o n t o accomplish 

t h e s t a t e o r l o c a l a u t h o r i t y ' s l e g i t i m a t e purpose." I d . 

While no c o u r t i n t h e U n i t e d S t a t e s Court o f Appeals f o r t h e 

E l e v e n t h C i r c u i t has y e t a p p l i e d t h e p r e e m p t i v e f o r c e o f PRB-1, 

t h e r e are a number o f d e c i s i o n s o u t s i d e our C i r c u i t t h a t p r o v i d e 

guidance. 
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I n a p p l y i n g PRB-1, c o u r t s have concluded t h a t PRB-1 may 

preempt a l o c a l o r d i n a n c e i n two ways: (1) t h e l o c a l ordinance i s 

preempted on i t s f a c e , o r (2) t h e l o c a l o r d i n a n c e has not been 

a p p l i e d i n a manner t h a t r e a s o n a b l y accommodates amateur 

communications. P e n t e l v. C i t y o f Mendota H e i g h t s , 13 F.3d 1261, 

1263-64 ( 8 t h C i r . 1994). 

1. Preemption on the Face of O f f i c i a l Code of Cobb 
County § 134-273 

P l a i n t i f f s argue t h a t t h e County Code imposes an u n v a r y i n g 

h e i g h t r e s t r i c t i o n o f seventy f e e t f o r amateur r a d i o antennae and 

i s t h e r e f o r e f a c i a l l y i n v a l i d under PRB-1 [Doc. 14-2 a t 10-12] . 

"S t a t e and l o c a l r e g u l a t i o n s t h a t o p e r a t e t o p r e c l u d e amateur 

communications i n t h e i r communities a r e i n d i r e c t c o n f l i c t w i t h 

f e d e r a l o b j e c t i v e s and must be preempted." PRB-1, 101 F.C.C. 2d 

a t 960. Courts have h e l d t h a t r e g u l a t i o n s which n e i t h e r ban nor 

impose an u n v a r y i n g h e i g h t r e s t r i c t i o n on amateur r a d i o antennas 

are n o t f a c i a l l y i n v a l i d under PRB-1. P e n t e l , 13 F.3d a t 1263; 

Palmer v. C i t y o f Saratoga S p r i n g s , 180 F. Supp. 2d 379, 384 

(N.D.N.Y. 2 001) ; Evans v. Bd. o f Cnty. Comm'rs, 752 F. Supp. 973, 

976-77 (D. Colo. 1990) ( h o l d i n g t h a t z o n i n g r e s o l u t i o n imposing an 

u n v a r y i n g t h i r t y - f i v e f o o t h e i g h t l i m i t a t i o n was f a c i a l l y 

i n v a l i d ) , r e v ' d on o t h e r grounds by 994 F.2d 755 ( 1 0 t h C i r . 

(1993). I n b o t h Palmer and P e n t e l , t h e c o u r t u p h e l d as f a c i a l l y 

v a l i d o r d i n a n c e s w h i c h r e q u i r e d o p e r a t o r s t o seek a s p e c i a l p e r m i t 

f o r e r e c t i n g an antenna over a c e r t a i n h e i g h t . P e n t e l , 13 F. 3d a t 

1262-63; Palmer, 180 F. Supp. 2d a t 380 n.2, 384. 

Under t h e Court's r e a d i n g , t h e o r d i n a n c e a t i s s u e here 

f o l l o w s t h e same s t r u c t u r e . While amateur r a d i o o p e r a t o r s are 
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p e r m i t t e d t o have any number of s t r u c t u r e s under 35 f e e t and one 

s t r u c t u r e up t o 70 f e e t h i g h w i t h o u t s e e k i n g a p e r m i t , t he County 

Code r e q u i r e s o p e r a t o r s t o o b t a i n a s p e c i a l l a n d use p e r m i t t o 

b u i l d any antenna s t r u c t u r e over 70 f e e t . O f f i c i a l Code o f Cobb 

County §§ 134-273 ( 2 ) , 134-273(6) (a) . T h e r e f o r e , because i t 

n e i t h e r imposes a ban nor an u n v a r y i n g h e i g h t r e s t r i c t i o n , t h e 

l o c a l o r d i n a n c e i s n o t f a c i a l l y preempted as a m a t t e r o f law. 

To t h e e x t e n t any County commissioners s t a t e d t h a t a 70 f o o t 

antenna was t h e h i g h e s t p e r m i s s i b l e under t h e o r d i n a n c e even a f t e r 

o b t a i n i n g a s p e c i a l l a n d use p e r m i t , t h e Court b e l i e v e s such 

comments t o be i n e r r o r . The Code e x p r e s s l y r e f e r e n c e s t h e 

p o s s i b i l i t y o f antenna towers i n excess o f 70 f e e t . I d . § 134-

273(3) (a) (1) . 

2. Preemption As Applied to P l a i n t i f f s 

P l a i n t i f f s a l s o argue t h a t t h e County has f a i l e d t o make a 

reas o n a b l e accommodation f o r R i t n e r ' s amateur r a d i o a c t i v i t i e s as 

r e q u i r e d by PRB-1 and 47 C.F.R. § 97.15 by r e f u s i n g t o engage i n 

n e g o t i a t i o n s r e g a r d i n g t h e antenna [Doc. 14-2 a t 12-17]. 

The FCC has p r o v i d e d some f u r t h e r guidance as t o what 

c o n s t i t u t e s a "reasonable accommodation." I n 1999, t h e FCC s t a t e d 

t h a t a " b a l a n c i n g o f i n t e r e s t s " approach i s n o t a p p r o p r i a t e i n t h e 

reas o n a b l e accommodation c o n t e x t . Order RM-87 63, FCC DA 99-2569, 

a t *4 (1999), a v a i l a b l e a t http://www.fee.gov/Bureaus/Wireless/O 

rders/1999/da992569.wp. Rather, PRB-1 " b r i n g s t o a l o c a l zoning 

board's awareness t h a t t h e v e r y l e a s t r e g u l a t i o n necessary f o r t h e 

w e l f a r e o f t h e community must be t h e aim o f i t s r e g u l a t i o n s so 

t h a t such r e g u l a t i o n s w i l l n o t impinge on t h e needs of amateur 

o p e r a t o r s . " I d . a t 6. 
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I n 2000, t h e FCC f u r t h e r a m p l i f i e d t h e meaning o f "reasonable 

accommodation," s t a t i n g i n r e l e v a n t p a r t : 

We do n o t b e l i e v e t h a t a z o n i n g r e g u l a t i o n t h a t p r o v i d e s 
extreme o r e x c essive p r o h i b i t i o n o f amateur 
communications c o u l d be deemed t o be a reasonable 
accommodation. For example, we b e l i e v e t h a t a 
r e g u l a t i o n t h a t would r e s t r i c t amateur communications 
u s i n g s m a l l d i s h antennas, antennas t h a t do n o t p r e s e n t 
any s a f e t y o r h e a l t h hazard, antennas t h a t a r e s i m i l a r 
t o those n o r m a l l y p e r m i t t e d f o r v i e w i n g t e l e v i s i o n . . . 
i s n o t a r e a s o n a b l e accommodation o r t h e minimum 
p r a c t i c a b l e r e g u l a t i o n . On t h e o t h e r hand, we r e c o g n i z e 
t h a t a l o c a l community t h a t wants t o p r eserve 
r e s i d e n t i a l areas as l i v a b l e neighborhoods may adopt 
z o n i n g r e g u l a t i o n s t h a t f o r b i d t h e c o n s t r u c t i o n and 
i n s t a l l a t i o n i n a r e s i d e n t i a l neighborhood o f t h e type 
o f antenna t h a t i s commonly and u n i v e r s a l l y a s s o c i a t e d 
w i t h those t h a t one f i n d s i n a f a c t o r y area o r an 
i n d u s t r i a l i z e d complex. A l t h o u g h such a r e g u l a t i o n 
c o u l d c o n s t r a i n amateur communications, we do not view 
i t as f a i l i n g t o p r o v i d e r e a s o n a b l e accommodation t o 
amateur communications. 

Order on R e c o n s i d e r a t i o n , 15 FCC Red. 22151, 22154 (2000). 

F o l l o w i n g Order RM-8763 and 15 FCC Red. 22151 (2000), t h e 

r e a s o n a b l e accommodation s t a n d a r d o f PRB-1 r e q u i r e s a l o c a l 

r e g u l a t o r y a u t h o r i t y " t o (1) c o n s i d e r t h e a p p l i c a t i o n , (2) make 

f a c t u a l f i n d i n g s , and (3) a t t e m p t t o n e g o t i a t e a s a t i s f a c t o r y 

compromise w i t h t h e a p p l i c a n t . " Palmer, 180 F. Supp. 2d a t 3 85 ; 

Boyd V. Town o f Ransom Canyon, 547 F. Supp. 2d 618, 624 (N.D. Tex. 

2008); Snook v. C i t y o f Mo. C i t y , No. H-03-243, 2003 WL 25258302, 

a t *21 (S.D. Tex. Aug. 27, 2003) ( c o n c l u d i n g Palmer s t a n d a r d i s 

a p p r o p r i a t e a f t e r r e v i e w o f c o u r t d e c i s i o n s c o n s i d e r i n g the PRB-1 

r e a sonable accommodation language). As e v i d e n t from the language 

o f t h e s t a n d a r d , t h e burden f a l l s on t h e l o c a l a u t h o r i t y t o ensure 

t h a t i t s a c t i o n s comply w i t h t h e above s t a n d a r d . 

The Court f i n d s t h a t t h e County has s a t i s f i e d t h e f i r s t two 

prongs o f t h e reasonable accommodation s t a n d a r d . The County 
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c o n s i d e r e d R i t n e r ' s s p e c i a l l a n d use p e r m i t a p p l i c a t i o n t h r o u g h 

i t s s t a f f recommendation, t he P l a n n i n g Commission h e a r i n g , t h e 

Board o f Commissioners h e a r i n g and t h e h i r i n g o f an e x p e r t t o 

e v a l u a t e P l a i n t i f f s ' l e g a l and t e c h n o l o g i c a l arguments. The 

County a l s o made f i n d i n g s o f f a c t , such as c a l c u l a t i n g t h e 

d i s t a n c e o f t h e tower from n e i g h b o r i n g r e s i d e n c e s , t a k i n g 

photographs, and i n t e r v i e w i n g n e i g h b o r s . The f i n a l i s s u e then i s 

whether t h e County a t t e m p t e d t o n e g o t i a t e a s a t i s f a c t o r y 

compromise w i t h P l a i n t i f f s . 

A r e g u l a t o r y a u t h o r i t y need o n l y have e x p l o r e d a l t e r n a t i v e s 

t o i t s b l a n k e t d e n i a l o f t h e c o n s t r u c t i o n o f an antenna. Boyd, 

547 F. Supp. 2d a t 624 . However, t h e a l t e r n a t i v e s proposed by t h e 

County must be rea s o n a b l e and i n good f a i t h . I n Palmer, t he c o u r t 

h e l d t h a t t h e c i t y f a i l e d t o a t t e m p t a compromise w i t h t h e 

p l a i n t i f f a f t e r f i n d i n g t h e c i t y ' s m i t i g a t i o n r e q u e s t s i n f l e x i b l e 

and unreasonable. Palmer, 180 F. Supp. 2d a t 385. The c i t y ' s 

m i t i g a t i o n r e q u e s t s i n c l u d e d such a l t e r n a t i v e s as r e q u i r i n g Palmer 

t o o n l y use h i s antenna a t n i g h t and spend n e a r l y $5,000 on 

v e g e t a t i v e s c r e e n i n g r a t h e r t h a n s i m p l e t r e e s . I d . a t 385-86. 

The c o u r t a l s o found t h a t t h e p l a i n t i f f was w i l l i n g t o make 

s u b s t a n t i a l concessions, such as v a r y t h e placement o f t h e 

antenna, lo w e r t h e antenna when n o t i n use, lower t h e h e i g h t o f 

t h e antenna, p a i n t t h e antenna, and i n s t a l l some landscape 

s c r e e n i n g , none o f which s a t i s f i e d t h e c i t y . I d . a t 385. 

L i k e w i s e , t h e c o u r t i n Snook found t h a t t h e m u n i c i p a l i t y f a i l e d t o 

a t t e m p t a compromise when i t r e f u s e d t o c o n s i d e r any antenna 

h e i g h t t h a t extended above t h e t r e e l i n e . Snook, 2003 WL 

25258302, a t *22. 
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However, t h e Tenth C i r c u i t concluded t h a t a l o c a l board had 

made a s u f f i c i e n t a t t e m p t a t compromise when i t o f f e r e d 

a l t e r n a t i v e s such as a s m a l l e r crank-up tower and o t h e r p o s s i b l e 

l o c a t i o n s f o r t h e antenna. See Evans v. Bd. of County Comm'rs, 

994 F.2d 755, 762 (10 t h C i r . 1993). 

I n t h e i n s t a n t case, w h i l e i t i s t h e County's burden t o 

a t t e m p t a compromise. P l a i n t i f f s ' d e c i s i o n t o move f o r w a r d w i t h 

c o n s t r u c t i o n w i t h o u t s e e k i n g a p e r m i t robbed t h e County o f t h e 

o p p o r t u n i t y t o a t t e m p t such a compromise. The County's a b i l i t y t o 

n e g o t i a t e a compromise i s now s i g n i f i c a n t l y hamstrung. Many 

p o t e n t i a l avenues o f compromise--such as a lower antenna, a 

r e t r a c t a b l e antenna, a d i f f e r e n t l o c a t i o n on t h e p r o p e r t y , e t c . - -

were c u t o f f by P l a i n t i f f s ' c o n s t r u c t i n g t h e tower a t t h e h e i g h t 

and l o c a t i o n o f t h e i r choosing. 

The FCC r e g u l a t i o n s have a l i m i t e d p r e e m p t i v e f o r c e on l o c a l 

o r d i n a n c e s t h a t f o r e c l o s e amateur r a d i o o p e r a t i o n s , b u t t h e y are 

a l s o designed t o op e r a t e i n tandem w i t h l o c a l government 

o r d i n a n c e s . See Order on R e c o n s i d e r a t i o n , 15 FCC Red. 22151. 

P l a i n t i f f s i g n o r e d t h e process e s t a b l i s h e d by l o c a l o r d i n a n c e t o 

r e c o n c i l e t h e needs o f r a d i o o p e r a t o r s and t h e concerns o f l o c a l 

government. P l a i n t i f f s are n o t e n t i t l e d t o any antenna t h e y 

d e s i r e , P e n t e l , 13 F.3d a t 1264, nor a r e t h e y e n t i t l e d t o i g n o r e 

t h e laws s e t f o r t h by l o c a l government. 

Because P l a i n t i f f s i g n o r e d t h e County o r d i n a n c e and 

c o n s t r u c t e d t h e tower w i t h o u t a p p l y i n g f o r a p e r m i t t h e r e b y 

f o r e c l o s i n g many p o t e n t i a l areas o f compromise, t h e Court f i n d s 

t h a t t h e County met i t s burden t o seek a reasonable accommodation 

by s u g g e s t i n g some l a n d s c a p i n g and/or antenna s t a c k i n g . The Court 
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t h e r e f o r e h o l d s t h a t t h e County's o r d i n a n c e s a r e n o t preempted by 

PRB-1 as a p p l i e d t o t h e N e s b i t t s . 

IV. Conclusion 

For t h e reasons s t a t e d above, t h e Court concludes t h a t 

O f f i c i a l Code o f Cobb County § 134-273 i s n e i t h e r f a c i a l l y 

preempted by PRB-1 nor preempted i n i t s a p p l i c a t i o n t o P l a i n t i f f s . 

T h e r e f o r e , P l a i n t i f f s ' r e q u e s t f o r i n j u n c t i v e and mandamus r e l i e f 

i s DENIED. The C l e r k i s DIRECTED t o a d m i n i s t r a t i v e l y CLOSE t h i s 

case. 

SO ORDERED, t h i s ^ day o f October, 2014. 

ORINDA D. EVANS 
UNITED STATES DISTRICT JUDGE 
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